
 

 

 
 

 
Alexander Brown 

Recovery & Resolution Team 

Financial Services Authority 
25 The North Colonnade 

Canary Wharf 
London E14 5HS 

 

9 November 2011 
 

Dear Alexander,  
 

CP11/16 Recovery and Resolution Plans – CASS Resolution Pack 
 

The Depositary and Trustee Association (“DATA”) represents all depositaries and trustees of UK based 

authorised funds.  At the end of September 2011, the members of DATA were responsible for 
safeguarding £546.7 billion of fund assets.   

 
DATA welcomes the opportunity to provide comments on Chapter 6 (questions 10 to 13) of the above 

consultation paper.  

 
The FSA states that CASS Resolution Pack only applies to certain firms that are subject to CASS.  We 

would seek clarification as to whether depositaries of collective investment schemes are caught by the 
requirements. 

 
As you are aware, depositaries act in a fiduciary capacity and, when acting in that capacity, do not carry 

out any proprietary trading.   

A large proportion of the funds for which depositaries are appointed are UCITS schemes and the 

regulation of depositary activities flows from the UCITS Directive.  This Directive requires depositaries, 

inter alia, to safe-keep the assets of the UCITS.   

As fiduciaries, depositaries are required to keep fund assets separate from their own assets.   

In addition for all authorised funds, there exist detailed FSA rules regarding the duties of depositaries in 

relation to fund assets.  These duties are set out in the FSA’s Collective Investment Schemes Sourcebook 

(COLL 6.6).  

These requirements combine to provide sufficient safeguards for consumers. 

The COLL Sourcebook also includes provisions which allow an authorised fund manager to appoint 

another person eligible to be a depositary in its place should a depositary cease to be authorised (COLL 

6.5). 



 

 

In addition, the Alternative Investment Fund Managers Directive contains detailed depositary provisions, 

including segregation requirements.  We also anticipate that EU Commission will undertake further 

detailed work on the UCITS depositary provisions, including the safekeeping of fund assets.   It is vital 

that these European developments are taken into account in developing any UK depositary-related 

proposals.    

The draft proposals appear to apply to all firms holding client money and all custody activity.  

Depositaries normally delegate custody to a third party and the assets are then held under trust.  Where 

depositaries use the services of custodians, they will be clients of such custodians.  The FSA’s policy must 

take into account the various scenarios that exist in the industry i.e. where the depositary and custodian 

are the same company, where the depositary outsources custody to an independent third party and 

where the depositary delegates custody to an associated company. Therefore, the FSA’s proposals should 

not necessarily apply to all depositaries and it makes sense that they should be more relevant to 

custodians. 

When there is a depositary or authorised fund manager failure, the COLL sourcebook has provisions 

which generally envisage continuity of the fund rather than repaying cash to investors and DATA 

recommends that you discuss with the CIS Policy team and the wider industry what actions should take 

place in the event of a failure of a firm. 

Where custody is outsourced, depositaries should build in provisions for the termination of a contract and 

consider the steps to be undertaken if an outsourced partner fails.  Custody agreements should also be 

reviewed to determine what happens when there is a change of depositary. 

As mentioned above, where a depositary becomes insolvent then a new depositary would be appointed. 

The FSA would be involved at this point from a customer protection point of view as a large number of 

funds and providers would be affected if any of the depositaries failed.  COLL stipulates that a depositary 

can only resign if another depositary has been appointed. 

Where an Authorised Fund Manager fails then the fund would continue and the depositary would appoint 

a new AFM.  

The CASS Resolution Pack aims to reduce the wider economic cost of firm failure by promoting the 

swifter return of client money and assets to clients. However, the FSA’s policy should reflect the 

characteristics and obligations of a depositary and aim for a continuation of a fund rather than a 

distribution of fund assets where possible. 

We are also of the opinion that the proposal that in-scope firms be required to keep certain new and 

existing documents and records relating to client money and Assets in such a way that these records can 

be retrieved within 48 hours is over-ambitious. 

 

 

 

 



 

 

If you wish to discuss any aspect of this letter, please do not hesitate to contact me. 

 

Yours sincerely  
 

 
  

 

 

 

Darren Banks 

DATA Chairman      


